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In the Court of Appeals of the District of 

Columbia I 


No. 5677 


Paul DuVernal Barry, appellant 


William A. White, Superintendent of 
St. Elizabeths Hospital, appellee 

f ■ 

APPELLEE’S BRIEF 


STATEMENT OF THE CASE 

« .: f * *. h » » 

This appeal is taken from an order of the Su¬ 
preme Court of the District of Columbia dated 

January 19, 1932, dismissing the petition) of Paul 

‘ . . »- 

DuVernal Barry for a writ of habeas corpus and 
remanding him to the custody of the Superin- 
tendant of St. Elizabeths Hospital. (R. ^3.) 

_ V i t . . v. I 

In the fall of 1923, the appellant was brought 
to trial in the Supreme Court of the District of 
Columbia on an indictment charging him with mur- 

’ . ' V * ' * ^ 

der in the first degree. His defense was insanity,v 

j j ^ H ■ ''' 

and the jury returned a verdict of not guilty by 

(i) 
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reason of insanity. In accordance with the pro¬ 
visions of Section 927 of the District Code as 
amended 1924, the Court certified the verdict to the 
: Secretary of the Interior, and by his order the ap¬ 
pellant was committed to St. Elizabeths Hospital 
on December 27, 1923. 

On March 11, 1925, approximately fifteen 
months thereafter, the appellant sought his re¬ 
lease on habeas corpus on the ground that he had 
recovered his mental health. The case was heard 
and testimony taken, and the Court, on June 20, 
1925, found that the appellant was still of unsound 
mind and ordered him remanded to the hospital. 
On April 8, 1927, the petitioner again applied for 
release on habeas corpus on the same ground. He 
moved for hearing before a jury, and, the lower 
court denying his motion, he made application to 
this Court for a special appeal. (See Original 
case No. 1276, Court of Appeals of the District of 
Columbia.) His application was denied on May 
20, 1927, and shortly thereafter he dismissed his 
suit for habeas corpus without going to hearing. 
(R.8,40.) 

The facts in the criminal case, briefly stated, are 
as follows: In the early morning of February 21, 
1922, the appellant boarded a street car at North 
Capitol Street and Michigan Avenue, in the Dis¬ 
trict of Columbia, which car was occupied at the 
time only by the conductor, one Tyler B. Lawler. 
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At the point of a revolver the appellant held up 
the conductor and took his wallet and change car¬ 
rier, and then, seeing that the conductor recognized 
him, he shot and killed the conductor, and then 
fired two more shots at him and fled, taking the con¬ 
ductor’s wallet and change carrier with him. Go¬ 
ing to a near-by woods, he threw away the change 
carrier, keeping the money, and then went to Trin¬ 
ity College, and, accosting the watchman there, in¬ 
formed him that he had just killed a man and wanted 
to call his father on the telephone and tell him about 
it. When the policeman who arrested him asked 
him how much money he had obtained, he replied 
that he had obtained only a few quarters, and then 
said: “Is there a God? I am willing to give my 
life for what I have done.” 

It will be seen from the assignments 
(R. 15) that the appellant bases his appeal on 
two main grounds: I, That the Court below erred 
in denying the petitioner a hearing before a jury; 
and II, That the verdict was contrary to tie weight 
of the evidence. 

i 

ARGUMENT 

I. The court below committed no error in denying appel¬ 
lant’s motion for hearing before a jury 

The appellant does not quote a single iase, state 
or federal, wherein any court has held that a peti¬ 
tioner for habeas corpus is entitled to a hearing be- 


of error 


i 
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fore a jury. The rule has been uniformly adopted 
by judges of the Supreme Court of the District of 
Columbia from time immemorial that a petitioner 
for habeas corpus is not entitled as a matter of 
right to hearing before a jury, and that if the Judge 
decides to permit hearing before a jury such jury 
acts in an advisory capacity only, and its verdict is 
not binding upon the Court. In the past three 
years not one of the scores of persons seeking 
release from St. Elizabeths Hospital by habeas 
corpus has been given hearing before a jury. 

In the case of Pittman v. Byars, 51 Tex. Civ. 
App. 83, at page 87, the Court quotes with approval 
from Hurd on Habeas Corpus, as follows: 

! * * * the trial has always been to the 
court or judge, and hence it is commonly 
called a hearing. Although the trial of 
questions of fact under the writ by the court 
has been deprecated as infringing the right 
• of trial by jury, yet the inconvenience and 
delay consequent upon a jury trial, the de¬ 
sire to obtain, and of the judges to confer, 
instant relief in cases of wrongful imprison¬ 
ment, to which perhaps should be added the 
common opinion that an order in habeas cor¬ 
pus had not the force and effect of a final 
judgment, have overcome all objections and 
the practice has long been settled in England 
and America of submitting all questions 
arising under the writ to the determination 
of the court. 


/ 
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Church on Habeas Corpus, Sec. 173, page 223, says: 

The hearing or trial is had before the court 
or judge before whom the writ is made re¬ 
turnable. By statute it is frequently pro¬ 
vided that the writ may be issued by one 
court or judge, and be made returnable be¬ 
fore another judge or court. By the habeas 
corpus acts of the United Stated, and of 
many of the several states, the triith of the 
facts set forth in the return to a writ of 
habeas corpus may be inquired into, but this 
trial of the facts will generally be conducted 
by the judges or courts. This has become a 
well-established rule of procedure, and is 
found to be conducive to the best interests of 
the prisoner. It affords him the invaluable 
right to have the question of his personal 
liberty determined at once. Whatever ob- 
- jections may have ever been raisdd to thus 
leaving all the issues of facts involved in 
habeas corpus proceedings to be determined 
by the court, they have been silencjed by the 
long and well settled practice in both Eng¬ 
land and the United States; and if “the 
course of a court makes a law,” and “the 
practice is a decisive evidence of the law,” 
then is the law well founded, that the issues 
of fact in such proceedings should be left to 
the determination of the court. The prac¬ 
tice of the courts, however, is not to be un¬ 
derstood as affecting their powers. A trial 
by jury can not be demanded by a prisoner 
or respondent in a habeas corpus proceeding 
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as a matter of right. Might as well a trial 
in a preliminary examination, or in chan¬ 
cery, by jury be demanded. There is no pro¬ 
vision in the constitution of the United 
States, neither is there in any of the state 
constitutions, which gives the right to have 
these issues of fact tried by a jury in such 
proceedings. The constitutions, federal and 
state, provide, substantially, that the right 
of jury trial shall not be violated, but it is no 
violation of this inestimable privilege to 
deny it in chancery proceedings, preliminary 
examinations, and proceedings by habeas 
corpus. But the court or judge sitting on 
the return to a writ of habeas corpus may, 
in its discretion, order any controverted fact 
in the matter to be tried by a jury. This 
power may be exercised, but it is not the 
practice to do so, and it has met with little 
favor. * * * 

This very appellant, Paul DuVemal Barry, in 
1927, after the lower court had denied his demand 
for jury hearing, applied to this Court for a spe¬ 
cial appeal. (Original Case No. 1276.) In his 
said application he cited every authority which is 
now cited in his brief in the instant appeal, with 
.the single exception of the case of In re Boyett, 
136 N. C. 415, which case expressly holds that “it 
is well settled that it is not necessary that a jury 
trial be had” (p. 423). 

In the case of In re Neagle, 135 U. S. 1, decided 
by the Supreme Court of the United States on 
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April 14, 1890, Neagle, in custody of the Califor¬ 
nia state officers, was released on habeas corpus 
by the Circuit Court of the United States for the 
Northern District of California, and the officers of 
the State of California appealed to the Supreme 
Court of the United States. In his opjnion for 
the Court, Mr. Justice Miller said, at pagp 75: 

The Circuit Court of the United States 
was as competent to ascertain these facts 
as any other tribunal, and it was not at all 
necessary that a jury should be impaneled 
to render a verdict on them. 

In the case of People ex rel. Peabody v. Chanler, 
117 N. Y. Supp. 322, Mr. Justice Rich, of the Ap- 
pellate Division of the Supreme Court of the State 
of New York, in his separate concurring opinion 
says (at page 332) : 

I am unable to find any authority under 
which Thaw was entitled to have "he ques¬ 
tion of fact as to his sanity or insanity tried 
by the jury as a matter of right. 

In that case Thaw, having been tried fof murder 
and acquitted by reason of insanity and thereupon 
committed, sought his release by habeas corpus. 

In the case of Nobles v. Georgia, 168 TJT. S. 398 r 
in which the defendant had been convicted of mur¬ 
der and sentenced, and then raised the question of 
his insanity, the court held that it was not neces- 

156732—33-2 
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sary in order to constitute due process of law that 
the question so raised should be presented to a jury. 

In the case of State v. Farlee, 1N. J. Law (Coxe) 
41, decided in 1790, which was a habeas corpus pro¬ 
ceeding, the court said: 

We have no power in such a case to order 
a jury. This is not directly a case of prop¬ 
erty—it is one of personal liberty; it is a 
writ of right, intended for the protection of 
individuals against arbitrary or illegal de¬ 
tentions. * * * 

That ruling was followed by the same Court in 
State v. Beaver, 1N. J. Law (Coxe) p. 80. 

In the case In re Palmer, 26 R. I. 222, decided in 
July, 1904, where the statute provided that where 
application for habeas corpus was made by an in¬ 
sane person the court might in its discretion submit 
the matter to a jury, the action of the lower court 
in refusing a jury hearing was upheld, and the 
Court said at page 224: 

i In other words, nothing appears which 
moves the Court to exercise the discretion 
conferred upon it in such cases, and hence 
the procedure should follow the ordinary 
course in habeas corpus cases. (Italics sup¬ 
plied.) 

In the case of Baker v. Gordon, 23 Ind. 204, in 
which the Court refused to grant a jury trial in a 
habeas corpus proceeding brought by an enlisted 
man against his superior officer on the ground that 
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lie had been improperly inducted into the Army, 
the Court said: J 

Mr. Sedgwick in his treatise on Statutory 
and constitutional law states the i:ule cor¬ 
rectly. He says: “It is also to be under¬ 
stood that when the constitution guarantees 
the right of trial by jury, it does not mean 
to secure that right in all possible instances, 
but only in those cases in which it existed 
when our constitutions were framed.” 


In Edwin E. Greaves's Case, 236 Mass. 493, a 
habeas corpus proceeding growing out of an inter¬ 
state extradition case, the Court, in denying the 
right of trial by jury, stated at pages 498 and 499: 

Trial by jury in habeas corpus has never 
been allowed in this commonwealth, so far 
as we are aware. Such proceeding would 
be contrary to the essential nature of that 
writ, which is to determine forthwith the 
right of a person to his liberty . 1?he great 
weight of authority is against the allowance 
of such trial. (Italics supplied.) 

In the case of Pittman v. Byars, 51 
App. 83, supra , trial by jury was denied in a habeas 
corpus proceeding brought to determine ttfe custody 
of a minor child. 

i 

ES3 


Tex. Civ. 


DISCUSSION OF APPELLANT’S AUTHOEI 


?IES 


The appellant in his brief does not cite a single 
ease holding that a petitioner for habeas corpus is 
entitled as a matter of right to hearing before a 
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jury, nor does he cite a single case wherein a peti¬ 
tioner for habeas corpus was in fact allowed a hear¬ 
ing before a jury. 

On page 14 of his brief the appellant cites the 
case of In re Bryant, 3 Mackey 489, decided in this 
jurisdiction in 1885. That case decided that a per¬ 
son could not be committed to an insane asylum 
on the certificates of two physicians and without a 
judicial inquiry of some sort, and held that the 
inquiry contemplated was a hearing before a 
jury. However, in that case the Court stated (at 
page 493): 

In our opinion this whole matter is regu¬ 
lated by the Maryland Statute of 1785, Chap¬ 
ter 27, Section 6, which contemplates that 
the person whose affairs the chancellor is 
to have control of shall be found to be insane 
by a jury of inquiry. 

That case is not in point. It does not decide that 
the petitioner in the habeas corpus proceeding was 
entitled to hearing before a jury in that proceeding, 
but merely that his original commitment to an 
asylum without jury hearing was illegal. In the 
instant case the original commitment is not at¬ 
tacked, but the petition is based on the ground that 
since his commitment the petitioner has become 
restored to sanity and ought now to be released. 
This appellant was committed under the provisions 
of Section 927 of the Code of 1924 (Sec. 374, Title 
6, Code of 1929), of another provision of which 
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this Court, speaking in the case of Wagner v. 
White, 38 App. D. C. 554, 557, said: 

There can be no reasonable objection to the 
validity of the provision. It makes ample 
provision for the inquiry which is conducted 
with due regard to the protection of the de¬ 
fendant. * * * 

i 

Furthermore, the Bryant case is founded on an old 
Maryland statute long since replaced by an Act of 
Congress applying to the District of Columbia (Act 
of June 30, 1902, 32 Stat. 524; Section 1, Title 16, 
D. C. Code of 1929), reading as follows: 

All writs de lunatico inquirendo sliall issue 
from the equity court, and a justice holding 
said court shall preside at all inquisitions of 
lunacy, and may impanel a jury from among 
the petit jurors in attendance in the Su¬ 
preme Court of the District of Columbia. 


cites, as 
the case 


On page 15 of his brief the appellant 
supporting his argument for jury hearing 
of In re Boyett, 136 N. C. 415, decided bf the Su¬ 
preme Court of North Carolina in Novemjber, 1904. 


In that case the defendant was tried for the murder 
of his wife and acquitted on the ground of insanity. 
On the authority of Section 65, Chapter 1, Acts of 
1899, of North Carolina, providing that under such 
circumstances the court “shall in, its discretion 
commit such person to the hospital for the* danger¬ 
ous insane, to be kept in custody therein for treat¬ 
ment and care as herein provided,” the court com¬ 
mitted the defendant to the hospital and denied 
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the defendant’s motion at that time for an in¬ 
quiry as to his mental condition. He sued out a 
writ of habeas corpus and set up another North 
Carolina statute (Section 67 of the North Caro¬ 
lina Code) which provided that— 

no person acquitted of a capital felony on 
the ground of insanity and committed to 
the hospital for the dangerous insane shall 
be discharged therefrom unless an act au¬ 
thorizing his discharge be passed by the 
General Assembly. 

The Court held that that provision was unconsti¬ 
tutional and granted the writ of habeas corpus. 
But as to the petitioner’s right to have a jury hear¬ 
ing (not in the habeas corpus proceeding itself, 
but in the inquiry to determine his mental condi¬ 
tion) that Court said, at page 423: 

It is well settled that it is not necessary 
that a jury trial be had—it is sufficient if 
the inquiry be had in some way by some tri¬ 
bunal conforming to the constitutional re¬ 
quirement of due process of law. 

In the Boyett case the court delivered some dicta 
disapproving of the defendant’s commitment to the 
asylum after no further proceeding than his crimi¬ 
nal trial wherein he was acquitted on the ground of 
insanity. While that question is not directly raised 

in this appeal, the Court’s attention is respectfully 
•, 

called to the case of Wagner v. White, 38 App. 
I). C., 554, wherein the Court, speaking of another 
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provision in the same law (Sec. 927, D. C. pode of 
1924; Section 374, Title 6, Code of 1929), said, at 
page 558: 

i 

The objection is that no means is provided 
for the ascertainment of restored sanity, but 
the same is left to the discretion of the super¬ 
intendent of the hospital. * * * But, 
assuming that, in instances, the officer might 
not perform his duty, and might not certify 
to the restoration of the prisoner’s Vanity, it 
does not follow that the situation i^ without 
remedy. (Page 559) : * * * If the pris¬ 
oner’s friends have reason to believe that he 
has been restored to sanity, and is therefore 
no longer subject to restraint and treatment 
in the hospital for the insane, they would be 
entitled to a writ of habeas corpus io compel 
his production before a court wheije due in¬ 
quiry could be had. 

This question was directly and squarely! raised in 
the case of People ex rd. Peabody v. Baker , 110 
N. Y. Supp. 848, wherein Harry K. Thaw, com¬ 
mitted to an asylum after acquittal by a (jury in a 
criminal case by reason of insanity, attacked the 
constitutionality of the law permitting such com¬ 
mitment on the ground that the verdict of the 
jury in the criminal case went only to the question 
of his mental condition at the time the alleged of¬ 
fense was committed, and could not determine his 
mental condition at the time of acquittal. Said 
the Court at page 850: 
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The people contend that Thaw was not 
deprived of his liberty without due process 
of law, because he knew that if he chose to 
prove upon the trial of the indictment that 
he was insane when he killed Stanford 
White, and if that defense was successful 
and the jury acquitted him of the charge 
against him on that ground, it became the 
duty of the court, if it deemed his discharge 
dangerous to the public peace or safety, to 
order him to be committed to the state luna¬ 
tic asylum until such time as he should be 
legally adjudged sane. He had the right to 
appear in person and to be represented by 
counsel, and he had the right to introduce 
evidence of his present sanity. * * * 

The court dismissed the writ. 

In his brief the appellant cites the cases of Ex 
parte Watkins, 3 Pet. 193; Goldsmith vs. Valentine, 
36 App. D. C. 63; Kurtz v. Moffett, 115 U. S. 487; 
and Ex parte Tom Tong, 108 U. S. 556, to support 
the proposition that the writ of habeas corpus is a 
common-law suit or action. That proposition is 
not denied; and the cases cited have no other bear¬ 
ing on the questions involved. 

The appellant then cites Sections 566 and 649 of 
the Revised Statutes of the United States. They 
read as follows: 

566. The trial of issues of fact in the dis¬ 
trict courts, in all causes except cases in 
equity and cases of admiralty and maritime 
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- i 

jurisdiction, and except as otherwise pro¬ 
vided in proceeding in bankruptcy,!shall be 
by jury. In causes of admiralty afid mari¬ 
time jurisdiction relating to any matter of 
contract or tort arising upon or concerning 
any vessel of twenty tons burden or upward, 
enrolled and licensed for the coasting trade, 
and at the time employed in the business of 
commerce and navigation between places in 
different States and Territories ujpon the 
lakes and navigable waters connecting the 
lakes, the trial of issues of fact shall be by 
jury when either party requires it. 

Sec. 649. Issues.of fact in civil cases in any 
circuit court may be tried and determined by 
the court, without the intervention qf a jury, 
whenever the parties, or their attorneys of 
record, file with the clerk a stipulation in 
writing waiving a jury. The finding of the 
court upon the facts which may be either 
general or special, shall have the same effect 
as the verdict of a jury. 

As before stated, such statutory provisions are not 
all inclusive. Appellant cites no authority inter¬ 
preting Section 566 R. S. U. S. to apply t!o habeas 
corpus hearings. That section has been Expressly 
held not to apply to a suit for cancellation of a 
naturalization certificate (United States Vs. Mans- 
our, 170 Fed. 671) ; nor to a Chinese exclusion case 
{Toy Tong v. United States, 146 Fed. 343) ; nor to 
contempt cases {King v. Ohio Railroad Co r , 14 Fed. 


case, 7800). 


r 
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Section 44 of the District Code, cited by the ap¬ 
pellant, provides for jury trials in certain criminal 
prosecutions in the Police Court. 

Section 70 of the Code, likewise cited by the ap¬ 
pellant, is in identical terms with Section 649 R. S. 
U. S. ? hereinbefore quoted. 

The other authorities cited by the appellant are 
not in point. 

In the case of Low vs. United States (CCA 6th 
Circuit) 169 Fed. 86, the court held that the de¬ 
fendant, charged with a criminal offense the pun¬ 
ishment for which was a fine of five hundred dol- 

♦ 

lars and imprisonment for two years, could not 
- waive jury trial. 

The case of Frank v. United States, 192 Fed. 864, 
merely decides that section 566 R. S. U. S., supra, 
applies to prosecutions for the misdemeanor of 
shipping misbranded articles in interstate com¬ 
merce, and that a jury trial is essential in such 
prosecution. 

The case of Ex parte Brotvn, 140 Fed. 461, seems, 
in so far as it has any application at all, to be ad¬ 
verse to appellant’s contention. It held that the 
petitioners for habeas corpus were not entitled to 
jury trial in the state court; that the constitution 
of the United States does not guarantee a citizen a 
jury trial in a state court; and that a jury trial is 
no part of the “due process” guaranteed by the 
Constitution of the United States. It does not 
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appear in that case what was the exact nature of 
the cause in which the petitioners claimed a jury 
trial; but apparently it was a criminal prosecution 
in the police court of Raleigh, North Carolina. 

In the case of Lanning v. Lockett, 10 Fed. 451, 
the plaintiff sued the defendant on a promissory 
note, and the defendant contended that the plain¬ 
tiff, a resident of another state, had taken fictitious 
title to the promissory note from the trup owner 
(a resident of the same state) for the purpose of 
bringing suit in the federal court on the ground of 

i 

diversity of citizenship. The report consists of a 
verbatim account of the judge’s charge to fhe jury, 
none of which appears to be pertinent to thS instant 


case. 


The case of Callan v. Wilson, 127 U. S. 540, 
merely decides that a common law conspiracy pros¬ 
ecution in the Police Court of the District of Co¬ 


lumbia should be before a jury. 

The case of Hall v. TJnger, 4 Sawyer (U. S. Cir¬ 
cuit Court Reports), 672, was a suit in ejectment, 
and involved the question of the mental capacity of 
a certain man when be executed a power of attorney. 
The court held that proof of insanity pri(j>r to the 
execution of the power of attorney did not raise a 

presumption at that time, unless the proof also 
showed that the particular insanity wa 1 s of an 
habitual nature. 

The case of Lewis v. Baird, 3 McLean (United 
States Circuit Court Reports), p. 56, was a bill of 



complaint for possession and title to certain land. 
One of the thirty-seven points decided in the case 
was that certain evidence did not establish the in¬ 
sanity of a certain person who executed a paper 
involved in the case. 

In the case of Kellogg v. United States, 103 Fed. 
200, it was held that the instruction given by the 
court to the jury on the question of the insanity 
of the defendant (being prosecuted for forgery) 
was proper. That instruction was to the effect that 
if it were shown that the defendant was “perma¬ 
nently” insane prior to the commission of the al¬ 
leged crime, a presumption would arise that the 
condition continued. 

The case of Townshend v. Townshend, 7 Gill 
(Md.) 10, was a suit on a will and involved the ques¬ 
tion of the capacity of the testator. The court held 
that proof of prior insanity would not raise the pre¬ 
sumption of a continuing condition if the particu¬ 
lar insanity proved was in its nature “accidental 
and temporary.” 

It is respectfully submitted that these cases have 
little application, if any, to the questions involved 
in this appeal. Authorities which the appellee be¬ 
lieves establish the rule to be applied in this case 
will be cited later in this brief. 
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n. The verdict was not contrary to the weight of the 

evidence 

The rule is firmly established that the findings 
of the trial court on matters of fact will] not be 
lightly disturbed on appeal. As late as January 
23, 1933, this Court, in its opinion in the j case of 


Mattie M . Key v. James K. Polk, said: 

We have examined the evidence contained 
in the record, and, considered most favorably 
to the defendant in error, as it mu^t be on 
this appeal * * * 


And in the case of Snow v. Snow, 50 App. D. C. 
242, this Court said: ! 

The trial judge has an opportunity to 
study the witnesses as they testify, jand un¬ 
less his conclusion is clearly wrong, it will 
not be disturbed by the reviewing co urt. 

The lower court, in its memorandum opinion in 
this case, states. (R. 12): 

The Court was very much interested in the 
testimony of the petitioner himself, and par¬ 
ticularly noted his manner of testifying and 
his demeanor on the witness stand. 

The issue in this case was whether the appellant 
was of sound mind. At his trial for murder in 


1923 the appellant contended that he wa$ of un¬ 
sound mind in February, 1922, when he perpetrated 
the killing, and the jury found him not guilty of 
murder in that killing “by reason of insanity.’* 
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Of such a verdict the court in the case of People v. 

Lamb, 118 N. Y. Supp. 389, 392, said: 

The second of the four prior determina¬ 
tions was the verdict of the jury upon the 
second murder trial acquitting the prisoner 
upon the ground of insanity. It seems plain 
that such verdict must be regarded here as 
res adjudicata between the people and any 
of their representatives acting in their in¬ 
terest, and the prisoner here, to the effect 
that he was, at the time of the commission of 
the homicide, insane to the degree that he 
did not then know the nature and quality of 
the homicidal act he was committing, or did 
not know that such act was wrong. It seems 
equally clear that the natural presumption 
of fact follows that such condition of insan¬ 
ity has continued to the present time. The 
effect of such presumption is to cast upon 
the prisoner here the burden of proving that 
since the commission of the homicide he has 
become sane to the degree that it is reason¬ 
ably certain that his enlargement now will 
be without menace to the public peace or 
safety. Where insanity has gone so far as 
actually to take human life, no sensible per¬ 
son will be satisfied with evidence of recovery 
which does not attain to the degree of rea¬ 
sonable certainty. * * * 

Thereafter the judge of the Supreme Court of the 

District of Columbia before whom the murder case 

m 

had been tried certified the verdict to the Secretary 

of the Interior with the view to having the appel- 
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lant committed to St. Elizabeths Hospital. The 
judge was not required by law to take such action. 
The statute (Sec. 927 Code of 1924; Sec. 374, Title 
6, Code of 1929) reads that the trial court “may” 
take such action. It would seem, therefore, that 
the evidence in the criminal case was su^h as to 
satisfy the trial court that it was its duty to cause 
the defendant’s commitment to a hospital for care 
and treatment. 

In his petition for habeas corpus, filecj. fifteen 
months after he had been committed to Sit. Eliza¬ 
beths Hospital, the appellant sought his release 
on the ground that he then (March, 1925) was of 
sound mind. The court’s ruling on that petition 
(June, 1925) was to the effect that the appellant 
was then of unsound mind. 

Clearly, then, the appellant’s statement in his 
brief (p. 14) that “ there has been no judicial de¬ 
termination whether or not at any time since the 
offense for which he was tried the petitioner was 
of unsound mind” is incorrect. The trial judge 
in the murder case determined that the appellant 
was of unsound mind at the time of his acquittal 
in December, 1923, else he would not have set in 
motion the procedure to commit him to the asylum. 
And the court again determined in the habeas cor¬ 
pus case in June, 1925, that the appellant then was 
of unsound mind; it necessarily had to determine 
that fact in order to remand the appellant to St. 
Elizabeths Hospital. 



When, therefore, the petitioner again sought his 
release by habeas corpus in September, 1931, by 
petition alleging that he had been restored to san¬ 
ity, he was faced with the burden as petitioner of 
proving that he had recovered his mental health, 
and he bore that burden in the face of the verdict of 
the jury that he was insane in February, 1922; the 
finding of the trial judge that he was insane in De¬ 
cember, 1923; and the finding of the court in his 
first habeas corpus application that he was insane 
in June, 1925. Under these conditions and circum¬ 
stances, therefore, the Court below heard the evi¬ 
dence. 

The appellant’s witnesses consisted of himself 
and his father and his cousin as lay witnesses, and 
five expert psychiatrists. Generally, their testimony 
was to the effect that the appellant was of unsound 
mind when he killed the street-car conductor in 
February, 1922, but that he had recovered his san¬ 
ity and is now (speaking as of the time of their tes¬ 
timony) of sound mind. No two of the five alien¬ 
ists who testified for the appellant agreed on the 
exact term to be given the mental disease which 
the appellant admittedly had had. Dr. Crawford 
called It “psychosis” (R. 21), the literal meaning 
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of which is mental disorder; and “depression” (R. 
25). Dr. Sullivan testified that from the time he 
first examined the appellant in 1925 the appellant 
was of sound mind, although his “personality” 
had shown progressive improvement since that 
time. (R. 27.) Dr. Foxwell testified (R. 28) that 
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the appellant’s mental disease was symptomatic de¬ 
pression. Dr. Gilbert (R. 38) did not attempt to 
give a term to the disease, but merely stated that 
it was such as to cause the appellant’s actions to be 
guided almost entirely by his subconscious mind. 
Finally Dr. Karpman testified (R. 65) that the 
appellant had suffered from hysterical depression. 

As to when the appellant recovered his sanity, 
Dr. Crawford testified (R. 25) that it was shortly 
after the killing, within a period of days thereafter. 
Dr. Karpman testified (R. 64) that the appellant 
had been of sound mind for the past two ye^irs. 

Dr. Crawford testified (R. 25) that tfye peti¬ 
tioner’s mind was the same as it was in 1^25, and 
that he, witness, has not determined that the peti- 

i 

tioner has improved since 1925. 

Dr. Sullivan testified (R. 27, 28) that appellant 
had improved between 1925 and 1927, in that he 
had a distinctly improved grasp of the probable 
realities of his life up to that time, and that his in¬ 
sight to his personality and his doings had very 
markedly increased. When asked to illustrate his 
point by a concrete example, witness stated that 
when he first examined the appellant in 1925 the 
appellant was able to furnish no explanatory fac¬ 
tors whatsoever as to why there had been the do¬ 
mestic disharmony which was so conspicuous of 
everything about the mental condition at i;he time 
of the homicide, but later (1927) he showed some 
cohesive grasp of that, which can be illustrated by 
one thing: That is, his realization that his wife’s 
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changed attitude toward him on a certain occasion 
might be caused by his parents’ disapproval of their 
marriage. Dr. Gilbert, on the contrary, testified 
(R. 39) that he did not as a psychiatrist consider 

i * 

it important that appellant realized that his wife 
was resentful, and the reason why she was resent¬ 
ful, and that one thing which shows improvement 
in the appellant’s mind is that he realizes that a lot 
of his difficulties were not the result of other peo¬ 
ple’s doings, but the result of his own doings, of 
things that went on in him. The appellant, testi¬ 
fying in his own behalf (R. 33) says that the reason 
for his insanity was jealousy, wife, revenge against 
society for what had happened to him, and jealousy 
towards his wife for what she had done to him. 

At his hearing the appellant attempted to intro¬ 
duce new facts into the history of the case, facts 
tending to show that he was never of unsound mind 
rather than that he had improved. The evidence 
in the murder trial was that the appellant’s wife 
left him because his actions of violence and pecu¬ 
liarity caused her to fear he would do her bodily 
harm. (R. p. 54.) At the hearing both appellant 
(R. 31) and his father (R. 30) testified that she 
was untrue to him.* At the hearing also it was 
brought out (contrary to the evidence in the crim¬ 
inal trial) (R. 61) that when the appellant held up 
the conductor, the latter struck appellant with a 
lantern he had in his hand, and it was then that 
appellant fired (R. 31). Classed among these 
4 ‘new facts” should also be included the importance 
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placed in the criminal trial on the insane heredity 
of the appellant, as contrasted to the unimportance 
placed on it by appellant’s expert witnesses at his 
hearing for release. The evidence in the criminal 
trial (R. 51 et seq.) was that the appellant’s mother 
manifested suicidal tendencies during the period 
of his gestation, and that six relatives of appellant 
were insane. We assume that it was not the pur¬ 
pose in introducing that evidence to illustrate that 
“very little importance” is attached to heredity 
by alienists. (Dr. Foxwell, R. 29.) 

It is submitted that these “new facts” caji serve 
no useful purpose to a court except to inform it 
of the motives of the petitioner. In the case of 
People v. Lamb, supra, the Court stated (life N. Y. 
Supp. at 396): 

It is true that the new testimony u^on this 
trial, introduced in behalf of the prisoner, 
tends to materially vary the history of his 
early life as above stated. I am convinced, 
however, that in such variance it |is very 
largely mistaken; and that the testimony 
upon that point, given at the second murder 
trial by mother, nurse, family physician, and 
teachers, is the more credible. The prisoner 
and his family at that trial presented such 
evidence to the jury as true, and upon it 
sought and very likely secured the acquittal. 
In any proceeding now the court must view 
with close suspicion any new evidence in his 
behalf seeking to change the facts as proven 
at that trial also in his behalf. 
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The witnesses for the appellant seemed to lay 
great stress on his supposed ability to grasp the 
realities of life, to know what impulses have moved 
him, to know why he did the things he did. An ex¬ 
amination of the record will show that the reasons 
he now gives for his actions are the reasons Dr. 
Karpman gives, and Dr. Karpman spent 200 hours 
with appellant. (R. 67.) Even if it be admitted 
that the appellant now knows why he killed a man 
ten years ago, there is hardly any assurance in that 
fact that he might not repeat the act if faced with a 
similar situation. The record bears ample evi¬ 
dence to the fact that appellant always knew when 
he did wrong—in fact, his remorse after doing 
these acts was exaggerated and abnormal. Under 
the law of insanity in this jurisdiction in criminal 
cases, where the insanity may consist in either an 
inability to distinguish between right and wrong, 
or an inability through mental disease to choose the 
right and reject the wrong, it is logical to assume 
that the jury in the murder trial found the appel¬ 
lant’s weakness to be of will rather than of dis¬ 
cernment. 

The foregoing references to the testimony on be¬ 
half of the appellant are not represented to be a 
full summary of all the testimony, but constitute 
a frank effort to point out the weaknesses and dis¬ 
crepancies in the case for the appellant. In view of 
that testimony it is submitted that it would be im¬ 
possible for the Court to determine the nature of 
the appellant’s ailment, or to determine when he 


was cured, or in what manner, or what fact$ show 
that he has improved; the testimony serves but to 
accentuate the utter hopelessness of attempting to 
predict what the appellant would do if released. 

The testimony of the witnesses on behalf of the 
appellee will not be elaborated upon. Dr. Lind 
(R. 42) and Dr. Silk (R. 46) both testified that 


the appellant is of unsound mind and is a constitu¬ 
tional psychopath. Dr. Lind testified that he was 
afraid if appellant were released that there might 


be another explosive episode of some sort. (R. 43.) 
Dr. Silk testified that he has seen no essential im- 
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provement in appellant’s mental condition since 
1925. He further testified that while the appel¬ 
lant makes a satisfactory adjustment under insti¬ 
tutional conditions, and while, if his envirpnment 
outside were unusually good or “rosy” he might 
get along, under stress he may react emotionally as 
he has throughout his entire life, and that in wit¬ 
ness’s opinion the appellant is of unsound mind. 
(R. 46.) In this connection reference is made to 
the testimony of Dr. Gilbert, one of the appellant’s 
witnesses, that at St. Elizabeths Hospital there has 
been supervision of appellant’s entire existence. 
(R. 38.) 

A reading of the record will show that the ap¬ 
pellant’s experiences in life were not unusual or 
trying, and that his environment was not I such as 


would cause the mental collapse of a normal person. 
The facts show, on the contrary, that, cast in an 
ordinary environment, he exhibited from an early 


age peculiarities which earned him the names “Dip¬ 
py,” “Dizzy,” “Nutty,” and “Rags.” The Court 
below was asked to release this man, now thirty- 
five years of age, into an environment which could 
not possibly be less trying, and to assume that he 
would not again meet reverses which to him would 
be ani occasion for his “avenging himself on so¬ 
ciety.” It is respectfully submitted that the Court 
in ref using to do so acted properly. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney . 

Charles B. Murray, 
Assistant United States Attorney. 
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